IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

JAMES W DEATON PLANTI FF
V. NO. 1:92CV027-S-D
R DEAN PLOWAN, ET AL, DEFENDANTS

OP1 NI ON

Plaintiff asserts that he was denoted because of his alleged
handicap in violation of 8504 of the Rehabilitation Act of 1973,
and for reprisal in violation of Title VIl of the Cvil Ri ghts Act
of 1964. Plantiff also asserts constitutional tort clains for
damages, based upon the Bivens! theory. Currently before the court
is defendants' notion to dismss the conplaint.?

FACTS

The plantiff, Janmes W Deaton, suffers froma rare type of

| eukem a, known as hairy cell |leukema. This conditionresulted in

the necessity of a splenectony® in January of 1989. The plantiff

1Bivens v. Six Unknown Naned Agents of Federal Narcotics
Bureau, 403 U. S. 388, 91 S.Ct. 1999, 29 L. Ed. 2d 619 (1971).

2 Oiginally, defendants also requested that the court
substitute the United States as the proper defendant concerning
plantiff's common law clains. In plantiff's response to the
instant notion, he asserted that he was not bringing any cl ai ns
pursuant to the Federal Tort C ains Act.

3 A splenectony is the "surgical renoval of the spleen."
Webster's Ninth New Col |l egiate Dictionary (1984).



has been enployed by the Agricultural Research Service of the
United States Departnent of Agriculture for approximtely twenty-
five years. At the tine of the alleged discrimnation, plantiff
hel d the position of a GW# 15 research | eader at a poultry research
facility based at M ssissippi State University. Plantiff was
ordered to oversee a project researching Sal nonella Enteritidis in
chickens. The research project was to be conducted on an "open
flock," instead of on birds in segregated areas.

In response to this order, plantiff voiced his concerns that
this would pose a safety hazard to the enployees and to the
community. His concern was based on his belief that the pathogen
could be easily transmtted, and therefore, the research should be
conducted in an isol ated area.

Plantiff asserts that he did not refuse to conduct the
research but wanted to delay it until the research unit coul d have
constructed a safe research facility. Plantiff thereafter |earned
that the cost of constructing such a building would be $1.9
mllion. In My of 1989, plantiff infornmed the area director that
he was unwilling to research on an "open flock"™ basis. In June of
1989, the funding for the project ($650,000) was cancel |l ed. Later
that year, in Decenber, plantiff was renoved fromhis position as

research |l eader to that of a research aninmal scientist. Plaintiff




suffered no reduction in grade or pay level as a result of this
change.

The plantiff clains that he was renoved fromhis position of
research | eader because the director believed that the plantiff
woul d not conduct the research due to his handi cap, which affects
hi s i mune system The plantiff states that he knew how to protect
hi msel f, and that he was not concerned for his own safety but was
truly concerned for the safety of the comunity.

In response, the area director said that the reassi gnnent was
based on events that began in 1987. The director stated that the
plantiff had a history of interpersonal difficulties with co-
wor kers and that the plantiff was unreasonabl e when t he depart nent
needed to reduce the research budget. He al so naintained that the
plantiff |acked the essential |eadership qualities necessary for
one in the position of a research | eader.

DI SCUSSI ON

l.
REHABI LI TATI ON ACT
Plantiff clainms that he was discrimnated agai nst because of
hi s handi cap, and therefore has a claimunder the Rehabilitation
Act of 1973, 8504. The defendants argue that this clai mshould be
dism ssed for failure to nane the Secretary of the Departnent of
Agriculture as the proper party defendant. The defendant is

correct, in that the proper defendant is the "head of the



departnent, agency, or unit." 29 USC 8794a (a)(1l). However, this
court prefers, when possible, to consider the nmerits of a case
rather than to dismss it, especially when the rules of procedure
contenplate the particular issue now raised by the defendants.
Fed. R Civ. Pro. 17(a) addresses the issue of the real parties in
interest, stating in part:

No action shall be dismssed on the ground

that it is not prosecuted in the nane of the

real party in interest, until a reasonable

time has been allowed after objection for

ratification of conmmencenent of the action by,

or joinder or substitution of the real party

in interest; and such ratification, joinder,

or substitution shall have the sane effect as

if the action had been commenced in the nane

of the real party in interest.

The m ssion of thisruleis to "avoid forfeiture and injustice
when an under st andabl e m st ake has been made in selecting the party
i n whose nane the action should be brought."* Rule 17(a) allows
anending the pleading to correct the parties, even after the
statute of limtations has run. |d. This lies parallel to the
draftsnmen's intentions in that an error at the pleading stage
shoul d not warrant dism ssal of the action itself. |[d.

In support of their argunent, the defendants rely on Honeycutt
v. Long, 861 F.2d 1346 (5th Cir. 1988). In Honeycutt, the plantiff

filed suit against Mjor General John E. Long, in his role as

Commander of the Arny and Air Force Exchange Service. He did not

4 6a Charles A. Wight, et al., Federal Practice and
Procedure section 1555 (2d ed. 1990).

4



file an EECC charge before instituting suit. The Fifth Grcuit
found that dism ssal of the action for failure to nane the proper
party was appropriate since the Secretary of Defense, the real
party in interest, had no notice of plantiff's clainms of
di scrimnation before the case was filed with the district court.

This court does not find Honeycutt persuasive under the facts
of this case. Here, plantiff first filed an EEOCC acti on agai nst
the Secretary of Agriculture, thereby apprising the Secretary of
his clains of discrimnation. Therefore, the real party in
interest, the Secretary of Agriculture, knew of plantiff's clains
prior to his filing suit, unlike the defendant in Honeycutt.

Towards fulfilling the goals of Rule 17(a), then, the court
deni es defendants' notion to dismss the Rehabilitation Act claim
and allows the plaintiff ten days to file an amended conpl ai nt
nam ng the proper party defendant. Plaintiff nust effect service
pursuant to the Federal Rules of G vil Procedure. The service
must be conpleted within thirty days, and failure to do so wll
result in dismssal of this claim which, as wll be explained
infra, would termnate this cause

.
TI TLE VI |

Plantiff asserts that he has a claimfor reprisal under Title

VIl of the Cvil R ghts Act of 1964, 42 USCA 8§ 2000e et seq. In

order to state a claimunder the plain | anguage of this statute,



di scrimnation nust be based on race, color, religion, sex, or
national origin. The defendants assert that this claimshould be
di sm ssed because of plaintiff's failure to nanme the proper party
defendant, failure to exhaust adm nistrative renmedies, and failure
to state a claimfor reprisal under Title VII.

Even if plaintiff had nanmed the proper party defendant and had
properly exhausted his adm ni strative renmedi es, he does not nake a
claimfor reprisal under Title VII. 42 USC § 2000e-3 states:

(a) It shall be an unlawful enploynent
practice for an enployer to discrimnate
agai nst any of his enpl oyees...because he has
opposed any practice nmade an unl awf ul
enpl oynent practice by this subchapter

or because he has nmade a charge, testifies,
assi sted, or participated in any manner in an
i nvestigation, proceeding, or hearing under
this chapter.

The plantiff stated in his EEOC conpl aint that the "reprisal”
occurred because he refused to put the health of the community at
risk. This claimis not based on any of the covered areas under
Title VI, and therefore is not actionable under that statute
Instead, his grievance is based on activities covered by the
Wi stl ebl ower Act. That claimwas presented to the Merit Systens
Protection Board, which affirnmed plaintiff's reassi gnnment and f ound
no corrective action was warranted under the Individual R ght of
Action provision of the Whistleblower Protection Act. 5 U S C

81221. Upon appeal to the United States Court of Appeals for the

Federal Circuit, that decision was affirned. See Deaton V.




Department of Agriculture, NO 92-3283 (Fed. Cr. Sept. 25, 1992).

Plaintiff's petition for a wit of certiorari was subsequently

deni ed. See Deaton v. Departnment of Agriculture, 122 L. Ed.2d 663

(1993).

As plaintiff has failed to enunciate a cause of action under
Title VII, that is dismssed wth prejudice.

[T,
Bl VENS

Finally, plantiff, who is covered by the Cvil Service Reform
Act®, asserts that he has a constitutional tort clai munder Bivens
because the individually named defendants united to deprive hi mof
a protected property and liberty interest w thout due process of
law in violation of the Fifth Amendnent to the United States
Consti tution.

The defendants nove to dismiss this claimbased on Schwei ker

v. Chilicky, 487 U S. 412 (1988), and Bush v. Lucas, 462 U S. 367

(1983). These cases severely limted the "availability of damages
to federal enployees for actions arising out of the federal
enpl oyer - enpl oyee relationship.” The defendants also note that
"the Fifth Crcuit has recognized consistently that federal
enpl oyees are precluded from asserting a claimfor noney damages

whi ch arose from a personnel matter against their supervisors in

5 Hereinafter cited as CSRA.
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their individual capacities. See Rollins v. Mrsh, 937 F.2d

134,139 (5th Gr. 1991)."

In response, plaintiff argues that the Bivens action should
not be dism ssed because "the case involves no special factors
counseling hesitation in the absence of affirmative action by
Congress," and "there is no explicit congressional declaration that
persons injured by federal officers' violations of the Fifth
Amendnent may not recover danages from the officers but nust be
remtted to another renedy, equally effective in Congress' view"

In Bivens, supra, the Suprene Court first allowed damages

for violations of constitutional rights of federal enployees.

Subsequently, the Court in Davis v.Passman, 442 U. S. 228, 99 S. C

2264, 60 L.Ed.2d 846 (1979), explained the reach of Bivens and
al l owed a Bivens action in a situation where a conprehensi ve schene
of renmedies was not available to afford the plaintiff any relief.
In the Court's view, to prevent plaintiff from pursuing a Bivens
action woul d, under the facts of Davis, have left plaintiff with no
remedy for her grievance. Three years later, in Bush, the Court
addressed the situation at issue

here and narrowed the reach of Bivens. The Bush Court found that
a federal enployee claimng a violation of the Constitution does
not have a cause of action for damages under Bivens due to the
conpr ehensi ve schene of renedi es avail abl e under the Cvil Service

Comm ssi on Regul ati ons.



In this case, plantiff acknowl edges that a Bivens claimis not
favored by the Suprene Court. However, plantiff argues that there
are no "special factors counselling hesitation in the absence of
affirmative action by congress, [n]or have the defendants show n]
that congress has provided an alternative renedy which it
explicitly declared to be a substitute for recovery...."

The neaning of "special factors counselling hesitation” was
di scussed i n Bush and has been anal yzed by many courts since then.

See Palernmo v. Rorex, 806 F.2d 1266, 1271 (5th G r. 1987); Feit v.

Ward, 886 F.2d 848, 852- 855 (7th Cir. 1989); Lonbardi v. Snal

Busi ness Admi nistration, 889 F.2d 959, 961 (10th G r. 1989); and

Kot arski v. Cooper, 866 F.2d 311, 312 (9th G r. 1989). This Court

finds the discussion of this phrase in Marshall V. O Conner, No.

90- 1214, 1991 W. 61744, at *2 (E.D.LA. Apr. 16, 1991), particularly
instructive, as the issue was the sanme as presented here. That
court concl uded t hat t he "exi stence of a governnent
enpl oyer/ enpl oyee relationship and the availability of a
congressionally developed alternative renmedy both constituted
'special factors counselling hesitation in formul ating additional
constitutional renmedies."" 1d. at *2 (citing Bush, 103 S.C. at
2416-2417). These special factors in Bush kept the plantiff from
recovering under Bivens. The court did not base its ruling on
"whether or not it would be good policy to permt a federal

enpl oyee to recover damages from a supervisor who inproperly



viol ated the enpl oyee's constitutional rights.” 1d. (citing Bush,

103 S. . at 2417; Gemllion v. Chivatero, 749 F.2d 276, 278 (5th

Cir 1985)). "Rather, the Court based its decision upon its
conviction that congress is in a much better position than the
judiciary to determne what renedies should be available to
aggri eved governnent enployees whose constitutional rights have
been violated." |d.

This court agrees with the Mrshall v. O Conner court.

Plaintiff's Fifth Amendnent claim that he was deprived of a
protected property and liberty interest wthout due process is
forecl osed by Bush and its progeny and is dism ssed with prejudice.

CONCLUSI ON

Havi ng carefully considered the matter, the court finds that
defendants' notionis well taken as to the plaintiff's clains under
Title VIl and Bivens, and those clains are dismssed wth
prej udi ce. The Court refuses, however, to dismss plaintiff's
Rehabilitation Act <claim but orders anendnent to nane the

appropriate party. As thisis theonly remaining claim failureto

conply with the tinme |limts set forth in this opinion and
acconpaning order will result in dismssal of this cause in its
entirety.

An appropriate order shall be issued.

Thi s day of , 1995,

CH EF JUDGE
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